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Assam Schedule VII, Form No. 132 
 

HIGH COURT FORM NO. (J) 2 
 

HEADING OF JUDGMENT OF SUIT/ CASE 
 
DISTRICT : DHUBRI 
 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 
 
Present: Smti D.Boro, A.J.S 
             Civil Judge. Dhubri 
 

Title Suit No. 36/2014 
Wednesday, 11th day of July, 2018 

 
Abdul Salam Sk. and others  ...................... Plaintiffs. 

-Versus- 

Bwrwnthai Basumatary   ....................     Defendant. 

 

This SUIT coming on this day (or having been heard on)  25-6-18 

In the presence of: 

Mr. Anser Ali ............................ Ld. Advocate for Plaintiffs 

Mr. S. K. Dey  ...........................  Ld. Advocate for Defendant. 

 

And having stood for consideration to this day, the court delivered the 

following judgment:- 

J U D G E M E N T 

1. This is a suit for declaration and Specific Performance of Contract. 

2. Plaintiffs’ case in brief is that the defendant is a registered 1st class 

contractor/builder under the department of P.W.D. (R & B) Assam and the 

plaintiffs are Sub-contractor/builder under the defendant. The Chief 

Engineer P.W.D. (ROADS) Assam, Chandmari, Guwahati-3 vide his letter 

No. CE/PMGSY/ADB/CB/63/3009/4-A dated 16-09-2009 has sanctioned a 

construction work package bearing No.AS-14-93 in favour of the 

defendant of value of  Rs.2,38,96,530/-(Rupees two crores thirty eight 

lakhs ninety six thousand five hundred thirty) only for the construction of 

roads from-----  

6 K.M. of D.K.Road to Dukisuki Road,  
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Kurshakati to Bonai river Road,  

Bababit to Basbari Road,  

Jackbpur to Majerdabri Road  

under PMGSY 2008-09 and directed the defendant to proceed with 

the work and to complete the same within a period of 5 (five) years. 

On getting the said work sanction order the defendant approached the 

plaintiffs to take sub-contract of a part of the work namely, construction 

of road from 6 KM of D.K.Road to Dukisukhi Road of Dhubri District 

valued Rs.44,18,000/-(Rupees forty four lakhs eighteen thousand) only. 

Accordingly, an agreement of sub-contract for construction of the said 

road was executed between the plaintiffs and the defendant before 

Notary Public, Gossaigaon on 12-06-2013. As per the said agreement the 

plaintiffs have started the construction work of the under schedule road 

and during the period of construction, the defendant has made payment 

of an amount of Rs.11,72,500/- (Rupees eleven lakhs seventy two 

thousand and five hundred) only in cash and also in terms of 

constructions materials. In the month of October, 2013 the said schedule 

work was completed by the plaintiffs. On 13-07-2014 after completion of 

the said work the plaintiffs approached the defendant and sat together 

with him and requested him to make the payment of remaining dues 

amounting to Rs.32,45,500/-(Rupees thirty two lakhs forty five thousand 

and five hundred) only; then the defendant paid an amount of 

Rs.4,00,000/- (Rupees four lakhs) only to the plaintiffs out of the said 

amount and vehemently denied to make any further payment. The 

plaintiffs got payment in total of an amount of Rs.15,72,500/- (Rupees 

fifteen lakhs, seventy two thousand and five hundred) only from the 

defendant out of the said amount. The plaintiffs are yet to get payment of 

an amount of Rs.28,45,500/- (Rupees twenty eight lakhs forty five 

thousand and five hundred) only from the defendant. The defendant has 

got final and full payment for construction of the entire sanctioned 

package work including the under scheduled sub-contract works of the 

plaintiffs. Hence this suit.  
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3. After receiving summons the defendant has appeared and submitted written 

statement.  In the written statement the defendant contended that the suit is 

not maintainable both in law and fact; there is no cause of action for the suit; 

suit is barred by waiver, acquiescence and estoppels; suit is also time barred. 

4. The defendant has contended that it is the plaintiffs who approached the 

defendant to work by supplying materials for construction and the work of ‘A’ 

schedule was not done by the plaintiffs. The said agreement was executed only 

to supply raw materials, raw articles and other essentials for the construction of 

the said construction and to complete within the period. The plaintiffs failed to 

work the construction with the requisites standards of raw materials as required 

and thus failed to complete the work of said construction. The defendant paid 

the full amount for the raw materials for the said work as supplied by the 

plaintiffs on different dates and on 13-07-14. There is no balance to pay. As the 

materials as supplied for the construction of the said work were of below 

standards and not up to the mark for construction of the work and as such bills 

as submitted by the defendant for the contract which was objected by the 

authority & as such the defendant failed to receive the bill amount within the 

fixed time. The defendant after the re-construction with the requisite standard 

of raw materials of the said work submitted the bill. The suit is not 

maintainable as the plaintiffs ought to have filed a Money Suit for realization of 

the balance contractual amount as alleged.  After re-construction and repairing 

of the work by the defendant by requisite standard of raw materials and after 

expensing a huge amount and incurring loss, the defendant submitted the bills 

and after proper enquiry and verification the Authority approved the bill and 

passed the bill for payment.  The defendant is not liable to pay any amount to 

the plaintiffs and it is the defendant who incurred heavy loss for the raw 

materials as supplied for the said works by the plaintiffs. As such, the suit is 

liable to be dismissed. 

5. My learned predecessor has framed the following issues:- 

1. Whether the suit is maintainable? 

2. Whether suit is barred by limitation?  

3. Whether plaintiffs entered in an agreement to construct the road as 

mentioned in the schedule of the plaint for an amount of Rs.44,18,000/-? 

4. Whether the plaintiffs had completed the construction of the road as 

mentioned in the schedule?  
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5. Whether the defendant is liable to pay an amount of Rs.28,45,500/- to 

the plaintiffs? 

6. Whether the defendant entered into an agreement with the plaintiffs only 

for the supply of raw materials and not for the construction of the road? 

7. Whether the plaintiffs are entitled to the reliefs as prayed for? 

8. To what other relief/reliefs, if any, the parties are entitled? 

6. Discussions, Reasons and Decisions thereon: 

7. Issue No.1: 

The plaintiffs’ side have examined three witnesses and exhibited two nos. of 

documents viz. Ext.1 Notarial Certificate and Ext. 2 Deed of work contract (Sub-

contract). The plaintiffs claim that the defendant had given them sub-contract 

and had entered into an agreement with them and that agreement is Ext.1 and 

2. Bare reading of Ext.2 shows that the 1st party i.e. the defendant had given a 

work to be done by the 2nd party i.e. the defendants. As per the said 

agreement on completion of the work, the defendant will pay Rs.44,18,000/-

(Rupees forty four lakhs eighteen thousand) only to the defendants. The 

plaintiffs claim that the defendant had paid Rs. 15,72,500/- (Rupees fifteen 

lakhs seventy two thousand and five hundred) only to the plaintiffs and the 

defendant has yet to pay Rs.28,45,500/- (Rupees twenty eight lakhs forty five 

thousand five hundred) only to the plaintiffs for which the plaintiffs have filed 

this suit for specific performance of contract. 

8. Specific performance of contract is an equitable relief and is granted only when 

damages are not an adequate remedy, and in some specific cases such as land 

sale. Such orders are discretionary, as with all equitable remedies, so the 

availability of this remedy will depend on whether it is appropriate in the 

circumstances of the case. Courts grant specific performance when it 

is perceived that damages will be inadequate compensation. Specific 

performance is deemed as an extraordinary remedy, awarded at the court’s 

discretion. 

9. According to section 10 of the Act, the specific performance of contract can be 

enforced in the following cases:- 

1) If there exists no standard for ascertaining the actual damage caused by 

the non-performance of the act which agreed to be done 
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2) When pecuniary compensation for its non-performance would not afford 

adequate relief. 

3) When it is probable that pecuniary compensation cannot be got for the 

non-performance of the act agreed to be done. 

Under section 14 of the Act contracts in which compensation in money is an 

adequate relief, the contract cannot be specifically enforced. 

10. In our present case it can be seen that the plaintiffs have claimed a declaration 

that the plaintiffs being sub-contractor under the defendant are entitled to get 

payment of an amount of Rs.28,45,500/- (Rupees twenty eight lakhs forty five 

thousand and five hundred) only and a decree for specific performance of 

contract be passed in favour of the plaintiffs directing the defendant to perform 

his part of contract by making payment of an amount of Rs.28,45,500/- 

(Rupees twenty eight lakhs forty five thousand and five hundred) only to the 

plaintiffs. 

11. Although the plaintiffs have prayed for a declaration but basically the plaintiffs 

want back money from the defendant. So, the plaintiffs have already clearly 

calculated the money of their so-called damage for non-performance of the 

contract by the defendant. When the damage can be adequately compensated 

by money, then specific performance of contract does not arise. 

12. Here in our present case, the specific performance on the part of the defendant 

which the plaintiffs want the defendant to do is to pay money of Rs.28,45,500/- 

(Rupees twenty eight lakhs forty five thousand and five hundred) only to the 

plaintiffs. Without looking into the question whether the defendant can legally 

give sub-contract or not, I find that the suit is not maintainable as a suit for 

specific performance of contract. 

Issue No.1 is decided in the negative in favour of the defendant against the 

plaintiffs. 

 

 

13. Issue No.2: 
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The date of execution of the agreement i.e. Ext.2 is 12/06/13 and the suit is 

filed on 05/12/14. The suit is filed within the time of limitation. Hence, I find 

that the suit is not barred by limitation. 

Issue No.2 is decided in negative in favour of the plaintiffs and against the 

defendant. 

14. Issue No.3: 

From perusal of Ext.2, it appears that the plaintiffs and the defendant had 

entered into an agreement to construct a part of a road. In Schedule A the 

construction work is written as follows— 

“1 K.M. 49 Meter of D. K. Road, Dukhisukhi Road which includes works of earth 

filling, Metalling, Him piping, Black toking, sign board and kilometre post 

making”. 

In Clause 1 of the Ext.2 it is written—“That, the second parties shall complete 

the schedule ‘A’ works details within 30 (thirty) days of execution of this deed 

and on completion the first party shall make payment to the second parties 

jointly with 2 (two) days of getting the bill amount passed by the authority of 

said work, an amount of Rs.44,18,000/-(Rupees forty four lakhs eighteen 

thousand) only, provided that the bill amount shall be paid part by part and 

time to time and shall be calculated by deducting from the total amount.” 

From the clause 1, it is seen that the plaintiffs and defendant had entered into 

an agreement through Ext.2 and plaintiffs had undertaken to construct the road 

as mentioned in the schedule of the plaint for an amount of Rs.44,18,000/-

(Rupees forty four lakhs eighteen thousand) only. 

Issue No.3 is decided in the affirmative in favour of the plaintiffs and against 

the defendant. 

15.Issue No.4: 

Admittedly the contract was got by the defendant. The plaintiffs claim that the 

defendant had given them sub-contract to construct part of a road as 

mentioned in the schedule of the plaint and same can be seen from Ext.2. The 
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plaintiffs’ side had examined three nos. of witnesses of whom PW1 is the 

plaintiff No.1 and PW2 is the plaintiff No.3. 

All the PWs have said that the plaintiffs have completed the construction work 

as agreed upon. 

The point is that the construction work of road is a Govt. work; the contract of 

which was got by the defendant. The duty to complete the construction as per 

work order is of the defendant. The defendant had given sub-contract of a part 

of his contract to the plaintiffs. Now, question arises how the plaintiffs can say 

that they have completed the construction work as agreed upon by both parties 

through Ext.2. Another question is whether Court will believe such statement of 

the plaintiffs that they have completed the construction work as agreed 

between both parties. There is always some official rules by the parameter of 

which a public work like road construction is checked by the engaged officers, 

who after verifying those works certify that the construction work has been 

complete as per sanctioned standards/rules or not. In our present case, it is a 

matter of sub-contract. Now who will certify whether the plaintiffs have 

completed the work as agreed upon between the parties or not. I consider that 

in our present case, there is no person to certify that the plaintiffs have 

accomplished the work as agreed upon. Because the plaintiffs are the party to 

the work and no official of the PWD department can legally certify that the 

plaintiffs have completed any construction work. Hence, I find that it is not 

proved that the plaintiffs had completed the construction of the road as 

mentioned in the schedule. 

Issue No.4 is decided in the negative in favour of the defendant against the 

plaintiffs. 

16. Issue No.5: 

As I have already found that the suit is not maintainable, I consider that the 

defendant is not liable to pay any amount to the plaintiffs. 

Issue No.5 is decided in the negative in favour of the defendant against the 

plaintiffs. 
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17. Issue No.6: 

From Ext.2 it appears that there is no clause for supply of any raw materials by 

the plaintiffs. The defendant could not show that the defendant entered into an 

agreement with the plaintiff for supply of raw materials only and not for the 

construction of the road. 

Issue No.6 is decided in the negative in favour of the plaintiffs against the 

defendant. 

18. Issue No.7 & 8: 

In view of the findings of the above issues, I consider that the plaintiffs are not 

entitled to any relief. 

19. In view of the above discussions, the suit is dismissed on contest with cost. 

20. Given under my hand and seal of this Court this 11th day of July 2018. 

 

           Typed by me— 

 

 

              D. Boro                                                                D. Boro 

        Civil Judge, Dhubri                                                Civil Judge, Dhubri  
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APPENDIX 

 

 

PLAINTIFF’S EXHIBITS: 

Ext.1- Notarial Certificate (PIO) 

Ext.2- Deed of work contract (Sub Contract) 

 

DEFENDANT’S EXHIBITS: 

Ext.A- Acknowledgment receipt 

Ext.B- Acknowledgment receipt  

Ext.C- Acknowledgment receipt 

Ext.D- Acknowledgment receipt 

 

PLAINTIFF’S WITNESS: 

PW1- Abdul Salam SK(Plaintiff No 1) 

PW2- Johirul Islam Sk(Plaintiff No 3) 

PW3- Monoranjan Adhikary 

DEFENDANT’S WITNESS: 

DW1- Bwrwnthai Basumatary 

 

 

    D. BORO 

         Civil Judge, Dhubri  


